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STATE DISCRIMINATION AGAINST MALE VICTIMS OF DOMESTIC VIOLENCE AND

CONGRESS 14™ AMENDMENT POWER TO PROHIBIT SUCH DISCRIMINATION

|.INTRODUCTION
"Men have been shot, stabbed, beaten with objects, and been
subjected to verbal assaults and humiliations. Nonetheless, | do not
believe these are the "horrors' of violence toward men. The real
horror is the continued status of battered men as the "missing
persons' of the domestic violence problem"*

Richard J. Gelles Ph. D., University of Pennsylvania

One and a haf million women are raped or assaulted by an intimate partner each year.
Nearly one million men are victims of rape or physical assault at the hands of their intimate
partner annually.? While the first statistic comes as no surprise to most people the statistic
regarding men usualy does. It isthe last dirty little secret of our society.

There are a multitude of reasons for this lack of public awareness about the extent to
which men are victims of family violence. These include the counter-intuitive nature of the
phenomena, the socia stigma that disinclines men to come forward and the political and
institutional focus on violence against women. While the first two of these factors are significant
in understanding why men have been so easily overlooked, it is the political and institutional
neglect that sustains conditions in which men, unlike women, have no place to turn and remain
invisible victims to society at large and to the governmental institutions charged with providing
equal protection to al citizens.

This paper will explore the question of whether there exist a pattern of discrimination by
the states in their provision of funding and services for victims of domestic violence that

unconstitutionally deprives male victims of equal protection and whether, under the 14™"



Amendment of the United States Constitution, Congress is empowered to pass legidation to
remedy such discriminatory state action. In so doing this paper will examine the history of the
Fourteenth Amendment as to its use by Congress to prohibit discrimination and the development
of the United States Supreme Court's interpretation of its genera meaning and specificaly,
Congress power under the 85 enforcement clause of the amendment. In order to fully understand
the current state of constitutional law with regard to congressional power to remedy
discrimination this paper will necessarily include a discussion of Congress use of its commerce
power for this purpose and the Rehnquist Court's evisceration of that power in recent decisions.
The conclusion reached is that the states unconstitutionally discriminate against male
victims of domestic violence and that Congress possesses ample power, under the 14"
Amendment, to pass legidation prohibiting the states from discriminating against male victims

and to provide a remedy allowing private party suits against states that violate the statute.

Il THE PROBLEM THAT COMMANDS CONGRESS ATTENTION

Both because of the broad absence of awareness regarding male victims and the
importance, under Supreme Court decisions®, of congressional findings it is necessary to outline
the facts regarding male victims and the pattern of state discrimination against them that exist
throughout the nation.

A. Historical Overview of Domestic Violence

Without question men and women have physically and verbally abused each other within
the context of intimate relationships from time immemorial.* And even though until the last few
decades it was considered a private family matter, we have always recognized women as victims
of domestic violence. What was and still is rarely recognized is the degree of violence by women

against men.



For al his preeminence in Athens, Socrates suffered under the dominance and will of his
wife. Abraham Lincoln regularly experienced violence from by Mary Todd and even had his
nose broke when she hit him with alump of wood. John Wayne endured harassment and stalking
from his second wife following their divorce.® and Nelson Riddle's father was a "football for his

mother to kick around whenever she was angry"®

And countless ordinary unknown men have
been "shot, stabbed, beaten with objects, and been subjected to verbal assaults and humiliations"’
While the principle that "There's never an excuse to hit awomen" has become widely accepted,
as recently as 1992, 22% of Americans approved of awife slapping her husband.®

In the mid-1970's in the United States, two devel opments were occurring simultaneousdly.
Research into family violence was beginning to be conducted ®and the women's movement began
to turn its attention toward the issue of violence against women. *° This research was largely
focused on women as victims of male violence.** However, in 1976 the scientist Richard Gelles
Ph.D., along with Murray Straus and Susan Steinmetz, published the "First National Family
Violence Survey, *>which contrary to previous estimates that had placed the figure of child and
wife abuse in the hundreds of thousands range, revealed the number to be between one and two
million. In this same study, however, the researchers also discovered that the rate of female to
male violence was the same as that of male to female violence.*Meanwhile , the feminist
activigts, self-acknowledged political radicals, had firmly ensconced themselves within the
nascent domestic violence movement in the United States and literally co-opted it in its birthplace
in Chiswick, England** Erin Pizzey author of the seminal book, Scream Quietly: The Neighbors
Will Hear, and the acknowledged founder of the first domestic violence shelter in the world in
Chiswick, England has flatly stated,

“In 1971, | opened the doors of the first shelter for victims of

domestic violence in the world. Men, women, and children came to
my door. The feminist movement hungry for funds and public
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recognition, hijacked my movement and turned it into a war
against men.”*°

Soon the mantra of the movement became, “All Men Are Rapist/All Men Are
Batterers''® Susan Brownmiller, in her feminist history of the women's movement, In Our Time;
Memoir of a Revolution, relates that the "battered women's advocates devel oped a bunker
mentality marked by rigid and fixed positions" and "oversimplified the complexities of male-
female relations and publicly characterized batterers as al powerful brutes, and the women in
their sway as pure victims, even when they had reason to know better."*” Brownmiller succinctly
notes, "The way you get funding and church support is to talk about pure victims. If you talk
about the impurity of the victim, the sympathy vanishes."'® By 1978 the feminist based domestic
violence movement had become powerful enough that, Sharon VVaughn, one of its leadersin
Duluth, Minnesota, the epicenter of the movement, helped write the Domestic Abuse Act for
Minnesota." Brownmiller quotes Vaughn as saying, "We had a legislator who would sponsor
anything we wanted." "She also helped found the National Coalition Against Domestic Violence,
an ambitious attempt by movement activists to develop a national network of shelters that shared
their radical political values." *°

Amid this intolerant gender biased angst Drs. Gelles, Straus and Steinmetz released their
1975 Family Violence Survey sponsored by the National Mental Health Institute revealing that
partner violence was equally split between male and female partners. The reaction was swift,
brutal and "long-lasting."”

"All three of us received death threats. Bomb threats where phoned
in to conference centers and buildings where we were scheduled to
speak."?°
Efforts were made to have Susan Steinmetz's tenure denied. Murray Straus was soon the

object of vicious attacks insinuating he beat his wife. All three found themselves persona non
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grata within the domestic violence community that had once lauded them. To this day feminists
and advocates selectively cite their research without attributing it to them. %

Despite this unpleasant and intolerant environment Gelles and Straus and, to a lesser
degree, Steinmetz continued their work and have been confirmed by over one hundred studies
finding that women use violence in their relationships as often or more often than men. %
Moreover, numerous other studies in the last decade have found the figure of male victimization
to fall in the range of 35% to 49%. Most notably the U.S. Department of Justice (DOJ) released a
study in 1998 which found that 36% of the victims of intimate partner violence are men. Another
large longitudinal study conducted for the DOJ by Terrie Moffitt of the University of Wisconsin-
Madison and the Institute of Psychiatry, at the University of London found that of the 1,037
study participants, 34% of the men and 27% of the women reported being physically abused by
their partner.>

So it has come to pass that, despite the overwhelming evidence®*of parity or near parity in
domestic violence between the sexes, the feminist model of the female as victim and male as
perpetrator continues to prevail. 2

B. Gender Bias Controlsthe States Actions

Governments are made of people. And people are susceptible to misguided prejudice.

Stereotypes about women kept them from enjoying full legal and social status for centuries. In

Bradwell v. Illinois, Justice Bradley articulated the prevailing view of the late 19" century, "The

paramount destiny and mission of woman are to fulfill the noble functions and benigh offices of
wife and mother."?°
African Americans have had the saddest experience at the hands of prejudice manifested

through government action. In Plessy v. Ferguson, in upholding the constitutionality of a Louisiana

statute separating blacks from whites and creating the principle of "separate but equal”, the United
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States Supreme Court brushed aside Homer Plessy 's claim of discrimination disingenuously
expounding,

"We consider the underlying fallacy of the plaintiff's argument to

consist in the assumption that the enforced separation of the two

races stamps the colored race with a badge of inferiority. If this be

S0, it is not by reason of anything found in the act, but solely

because the colored race chooses to put that construction upon
it.">’

Even the great Justice Harlan in his courageous dissent revealed the insidious nature of
prejudice when he said,
" The white race deems itself to be the dominant race in this
country. And so it is, in prestige, in achievements, in education, in
wealth and in power. So | doubt not , it will continue to be for all
time..."?®
It can be argued that in terms of legal and social privileges, of the two sexes, women have
historically borne the brunt of gender stereotyping and discrimination. But that ignores the fact
that much of that burden stemmed from a social order created by the necessities of times when
nature dictated daily life. What author and former board member along with Betty Friedan and
Gloria Steinem of the N.Y.C. NOW, Dr. Warren Farrell, has called, "the survival stage" of
human social development.?°The burden of men that ran concurrent with their apparent privilege
in the survival stage society was the devaluation of men's lives in general and particularly
relative to that of women. "Man is, or should be, women's protector and defender."*°This societal
mandate underlies a plethora of obligations on the part of men to sacrifice their lives, if not
always to save awoman's life, then to sustain her comfort and safety. The essence of chivalry,
which some bemoan has died, was to risk life and limb for women. And it is codified in our laws
aswell as our social structure.®
This historical devaluation of men's lives lent itself to the insistent and sometimes violent

protestations of the feminist advocates to any meaningful acknowledgement or inclusion of male
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victims in the societal effort to end domestic violence.® The propensity for women to vote based
on such issues further cemented the influence of the feminist advocates.*

The consequence of this confluence of an organized and well funded campaign® to frame
the issue of domestic violence as one of female victims and male perpetrators and of the societal
inclination to value the lives and safety of women over that of men’s has resulted in a destructive
and invidious pattern of discrimination by state funding, law enforcement and service provider
agencies.

There are over two thousand battered women's shelters in the United States.® The vast
majority of these shelters receive significant funding from state governmental agencies.*® There
are o shelters, save one, for male victims of domestic violence in the United States receiving
state funds.®'This discriminatory pattern in funding is knowing and overt. Many state funding
policies explicitly prohibit funding for programs serving men and where not explicit the policy of
discrimination is blatant and pervasive.®®

State discrimination against male victims is not limited to the denial of direct services but
extends to public education, law enforcement and judicia training. Male victims are not only
ignored but a proactive effort to stigmatize and stereotype men as abusers exclusively and
women as victims exclusively, permeates states efforts in the domestic violence arena. Police are
trained to look to the male as the "perpetrator”. Advocates are taught that even when awoman is
violent sheisreally avictim striking back. And the public is regularly targeted with education
materials designed to re-enforce the stereotype of abusers as male and victims as female.*®

While the substantial evidence provided within the footnotes of this paper is sufficient to
allow Congress to find that there exist a pattern of discrimination by the states against male

victims of domestic violence, it also serves to indicate that through the resources available to



Congress an even more comprehensive and indisputable record could be established to bolster

such afinding by Congress.

I1l CONGRESSIONAL POWER UNDER THE 14™ AMENDMENT
A. Historical Development
"All persons born or naturalized in the United States and subject to
the jurisdiction thereof, are citizens of the United States and of the
state wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any state deprive any person of life,
liberty, or property, without due process of law; nor deny any
person within its jurisdiction the equal protection of the laws.”
Fourteenth Amendment

The Fourteenth Amendment is a direct result of efforts by individua states in the
defeated Confederate states to deny equal citizenship to the newly freed slaves. Through the
passage of "Black Codes" southern states attempted to create a social system in which African
Americans were relegated to inferior status. Criminal statutes treated blacks more harshly and
civil statutes placed burdens on and afforded them less protection in their economic
rights.*®Congress first attempted to remedy these states' actions with passage of the Civil Rights
Act of 1866 which secured "equal benefits of the laws' to "citizens of very race and color” and
provided a civil remedy for those whose rights under the statute were violated.**

But to ensure that equal protection was made an inviolable part of our constitutional
structure Congress passed in 1866, and the states soon ratified, the 14" Amendment that among
other things explicitly prohibits the denial of equal protection by any state to any person within
its jurisdiction. During Congressional debate of the amendment Radical Republican

Pennsylvania Congressman Thaddeus Stevens averred that the purpose of the amendment was to

ensure that the mandate of the Civil Rights Act should not be threatened by changes in political
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power.*? The purpose was to enshrine in the constitution “the principles of the Civil Rights Act
...forever", said Congressman M. Russel Thayer.*®

Over the next severa years the Supreme Court began to establish the boundaries of the
protections the amendment afforded and the reach of congressional authority. Initially the cases
decided by the Court began to set the limits of the Amendment as to both what state actions where

covered and the individual rights protected. In the Slaughterhouse Cases, the Supreme Court,

weighing the policing powers of the states versus individual economic rights, upheld a Louisiana

statute conferring a monopoly on the City of New Orleans to operate a slaughterhouse.** In

Strauder v. West Virginia and a companion case, Ex Parte Virginia, the Court declared

unconstitutional the exclusion of blacks from juries as violating the equal protection clause of the
14" Amendment. In Strauder the Court focused on the “common purpose of the anendment when
it was drafted which was the securing of equal rights for the newly freed slaves.*® The Court
explicitly alowed that the states could continue to discriminate in jury selection as to gender, age
and property ownership.“®

It was in the seminal opinion of the Civil Rights Cases that in 1883 the Supreme court set

the limits of Congressional authority under the amendment. Congress passed the civil rights act
of 1875 prohibiting discrimination in access to public accommodations - inns, theatres etc.-

based on race, color or "previous condition of servitude". The court struck down the act declaring
that the amendment gave Congress power only to prohibit "state action” that "impairs the
privileges and immunities of citizens'. Because this act was directed at private conduct it fell
outside the reach of the Congress' powers under the amendment.*’The Court went on to emphasis
the remedial nature of Congress power. "It does not authorize Congress to create a code of
municipa law... but to provide modes of redress against the operation of state laws, and the

action of state officers." *® It is to "be directed to the correction of their operation and effect."
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With the exception of the economic liberty first discovered by the Court in Allgeyer v.

Louisiana® and made doctrine in Lochner v. New Y ork®® in 1905, these cases laid the general

framework within which the Court interpreted state powers, individual rights and Congressional
power within the context of the 14" amendment for the next three quarters of a century. During
the period following the Court's promulgation of limits on Congressional power under the 14"

Amendment in the Civil Rights Cases and the emergence of the modern civil rights movement in

the 1950's Congress did not attempt to exercise its authority under the 14" Amendment. The
development of our understanding of the 14'™ Amendment during this period, at least as it related
to non-economic rights, came largely through challenges by individuals seeking to overturn
discriminatory practices.

The arrival of the Warren Court and the emergence of the modern civil rights movemert in
the 1950's ushered in two decades of legidative and Supreme Court activity that greatly expanded
the reach and scope of the 14™ Amendment. The first major development in this process was the

rejection of the ignominious "separate but equal” doctrine of Plessy v. Fergusonin Brown v. Board

of Education, Topeka, Kansas.>?

By the 1960's Congress had, using its power under the 14" Amendment, passed the Civil

Rights Act of 1964 and Voting Rights Act of 1965. In the voting rights cases of State of Carolina

v. Katzenbach> and K atzenbach v. Morgar?, decided in 1966, the Court reaffirmed the power of
Congress under the 14" Amendment to prohibit the discriminatory state action articulated in the

cases decided shortly after the amendment's passage. In Katzenbach v. Morgan New Y ork was

challenging Congress's prohibition against disqualifying individuals from voting who had
completed sixth grade in a public or private school in the Commonwealth of Puerto Rico on the

basis of aliteracy test.*The Court held that ," in the application challenged in these cases, § 4(e) is

n56

aproper exercise of the powers granted to Congress by 8 5 of Fourteenth Amendment...""Quoting
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Ex. Parte Commonwealth of Virginiawith regard to the impact of the 14" Amendment, vis-&vis

the states, the Court said, ™ It is the power of Congress which has been enlarged. Congressis
authorized to enforce the prohibitions by appropriate legisiation">’Moreover, the Court noted that a
judicial finding of aviolation of the 14™ Amendment is not a prereqisite to congressional action.
"It would confine the legislative powers..."*®In reviewing such congressional authority the Court
asserted that "it is enough that we perceive a basis upon which Congress might " have judged the
literacy test "an invidious discrimination in violation of the Equal Protection Clause.”*® Whilein

South Carolina v. Katzenbachthe Court relied on Congress enforcement power under 82 of the

Fifteenth Amendment, language almost identical to that of the 14" Amendment, it nevertheless
spoke clearly of Congress authority. Again relying on the language of Ex Parte the Court
expounded,” What- ever legidation is appropriate,...to secure the rights of all persons to equal
l|60

protection of the laws against the State denial ...

It should be noted that in its recent decision in U.S. v. Morrisonthe Court significantly

lessened the weight it afforded Congressional findings for purposes of review. In Morrisonthe
Court was reviewing Congress power under the Commerce Clause to remedy gender
discrimination. There, speaking to the record Congress had established as to the nexus between
violence against women and interstate commerce the court said, " But the existence of
congressional findings is not sufficient, by itself... Simply because Congress may conclude that a
particular activity substantially affects interstate commerce does not necessarily make it so."®Y et
an important distinction is the fact that the court was reviewing Morrisonlargely under the
commerce clause. The Rehnquist Court expressed its concern that " Congress might use the
Commerce Clause to completely obliterate the Constitution's distinction between national and
local authority...." (see also Lopez) ®? However, while also rejecting the alternative claim of

Congressional authority under the 14™ amendment on the basis that the civil rights remedy in
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guestion was directed at private conduct, as opposed to state action, the Court reaffirmed Congress
enforcement power under the 14" amendment provided it is directed at state action, is correctivein
character, congruent with the violation and properly directed at the states or state actors whose
laws or actions are violative.®® Another recent case, more on point because the Congressional

power was premised on the 14™ Amendment, is City of Borne v. Flores®. In City of Borne,

reacting to an early decision of the Court permitting neutral legislation that limited religious
exercise, Congress passed the Religious Freedom Restoration Act of 1993. The city of Borne had
denied a church abuilding permit in compliance with its neutral zoning regulation. The Court was
reviewing under an interlocutory appeal from the D.C. Circuit Court.®® The Court found the RFRA
an unconstitutional exercise of Congressional power under the 14" Amendment because Congress
remedy- i.e. exemptiornt was not proportionate to the wrong and because Congress had failed to
establish in the record any bigotry in the United States more recent than 40 years ago.®® Again this
case is distinguished from the problem of discrimination against male victims of domestic violence
by the fact that a clear and contemporaneous record exist of a pattern of state discrimination and
because the remedy can be easily made proportionate to the wrong, i.e. acivil remedy that is
targeted at the individual wrongdoer.

Asin South Carolina v. Katzenbachand Katzenbach v. Morgan, the Court, in Fitzpatrick v.

Bitzer, reviewing the 1972 amendments to the Civil Rights Act of 1964 that permitted federal
courts to hear suits filed by individuals against state employment discrimination practices found
ample authority for Congress to prohibit the discrimination.®” Moreover the Court found 14™
Amendment authority for Congress to abrogate state 11" Amendment immunity.®®

B. Gender is Protected Under the 14™ Amendment

Since the Slaughterhouse Cases the Supreme Court has recognized that the 14™ Amendment

extended protection beyond those for whom it was originally created. " We do not say that no one
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€lse but the negro can share in this protection. Both the language and spirit of these articles are to

have their fair and just weight in any question of construction.”® Though Bradwell v. lllinois"%and

the necessity for the passage of the 19" Amendment indicates the limitations the Court attributed to
the 14™ Amendment for much of its history, the 1970's saw an ever expansive interpretation that led
to the recognition of gender as falling under the protection of the amendment. The semina caseis

Reed v. Reed”* in which the Supreme Court in 1971 declared an Idaho probate law unconstitutional

because it gave a preference to males in the appointment of an executor. The Court distinguished
from race classifications by stating that the equal protection clause does not prohibit states from
differentiating by gender but declared it a violation to treat smilarly situated men and women
differently "

Over the next two decades the Supreme Court consistently attacked gender based

classifications with few exceptions. ”®In Frontiero v. Richardsonthe Court struck down a military

regulation that presumptively granted "dependent” status to the wives of military personnel while
requiring the husbands of military personnel to establish dependency. While perhaps wrongly
viewing the regulation as discriminatory toward female military personnel (as opposed to the
husband) the Court overturned the regulation repeating its principle from Reed that statutes that
provide for dissimilar treatment for men and women who are similarly situated violate the
constitution. ““By 1979 in Orr v. Orr the Court was explicitly stating that discrimination on the
basis of sex was unconstitutional whether the discrimination was against those historically viewed
as the oppressed sex- women- or whether the classification worked to disadvantage men. ">Orr
involved an Alabama statute that provided alimony for women but not for men. The court said,
"To withstand scrutiny under the equal protection clause 'classifications by gender must serve
important governmental objectives and must be substantially related to achievement of those

objectives.""®Neverthel ess the Court said,



L egidative classifications which distribute benefits and burdens on
the basis of gender carry the inherent risk of reinforcing the
stereotypes about the "proper place” of women and their need for
special protection."””

See dso Kirchberg v. Feenstra,(statute gave husband unilateral right to dispose of marita
property’®) and Weinberger v. Wiesenfield,( widowers could not collect survivors' benefit but
widows could ")

In Craig v. Borenthe Court again overturned a state statute that set different age limits
for males and females for consumption of alcohol®® with Justice Steven stating in his concurring
opinion, "There is only one Equal Protection Clause. It requires every state to govern
impartially"® In 1982 the Court reviewed the Mississippi University for Women 's (MUW)
admission policy which denied admission to men. Working through the well established standard
of review, which is to determine whether the gender based discriminatory practice derives from a
legitimate state objective and if so whether there is a"direct, substantial relationship between
objective and means present”, the Court found neither; finding the policy only perpetuated
stereotypes.

Finaly, in U.S. v. Virginia (VMI) in alengthy and comprehensive review of
congtitutional jurisprudence on gender as well as a detailed examination of the facts in the instant
case, Justice Ginsburg, former women's rights litigator for the ACLU®?, delivered a near
deathblow to gender classifications. While acknowledging that there are "inherent differences’
between men and women, Justice Ginsburg announced that under the heightened scrutiny that
has come to be the standard by which gender classifications are reviewed the nexus between
state objective and means must be "exceedingly persuasive”.® VM isin fact a culmination of

nearly thirty years of development of 14 Amendment jurisprudence that has firmly secured

gender classification as suspect within the protection of the 14" Amendment and which can only
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survive when the state action is based upon a valid state objective , the means are substantially
related and the nexus is exceedingly persuasive'*
C. The Commerce Clause: A Disfavored Approach

One of the broadest and exclusive powers Congress possess under the Constitution is that
of the Art. I, 8 8,CL 3 commerce power. In his seminal and often quoted opinion in Gibbonsv
Ogden®®, Chief Justice Marshall's pronounced the commerce power to be "the power like all
others vested in Congress (is) complete in itself...(is) plenary"®®. However, for the next 110
years the Supreme Court's record was eradicate and hard to predict with regard to this power.
Throughout the first decades of the 20" century and particularly during the first years of the New
Deal the Supreme Court regularly struck down federal statutes regulating commerce. But
following the Court's capitulation in the face of Franklin D. Roosevelt's confrontation with the
Court through his "court-packing” plan in 1937, the Court made an abrupt turn in its view of the
commerce clause.®’Two months after Roosevelt announced his plan the Court reversed course in
its economic due process posture and in West Coast Hotel upheld a state minimum wage
regulation for women. This was followed by decisions upholding New Deal Legislation® While
Congress used the Commerce clause to advance labor and socia welfare through the intervening
yearsit wasin 1964 that Congress turned to the Commerce Clause for the power to accomplish
what it had been denied by the Court ninety years early in the Civil Rights Cases. Title 11 of the

Civil Rights Act of 1964 prohibited discrimination in public accommodations and sought such

power under the Commerce Clause. In Heart of Atlanta Motel v. U.S. the Court upheld Congress

power under the Commerce Clause to prohibit discrimination by inns and hotels serving

"interstate” commerce.®? And then came United States v. Lopez *°

With Lopez the Supreme Court sent a clear and unequivocal message to Congress that it

intended to reign in what it perceives as a Congress trampling upon the proper zones of state

15



power. With its focus on Federalism the Court raised the bar for purposes of the Commerce
Clause. Reviewing a challenge to Congress Gun Free School Zones Act of 1999 which made it a
federa crime to possess a gun within1,000 feet of a school, the Court declared its duty to step in
when it views Congress as acting so as to shift the delicate balance between the national
government and that of the states.®® Finding congress claims of ainterstate commerce
connection based on "economic productivity", associated with the impact of education on the
national economy, tenuous at best and declaring, " The statute before us upsets the federa
balance to a degree that renders it an unconstitutional assertion of the commerce power, and our
intervention is required"®?, the Court struck down the statute.

Five years later the court struck hard again at Congress exercise of the Commerce Clause

power in United States v. Morrison % Section 13981 of the Violence Against Women Act

(VAWA) provided a female victim of gender based violent crime with the right to sue her attacker

t.% The act required that the violence have some element of gender based animus.>®

in federal cour
Congress had created a "voluminous' record of violence against women and of the inadequacy of
state efforts to protect them. %

Christy Brzonkala alleged that she had been attacked and repeatedly raped by two fellow
students at Virginia Polytechnic Institute. She sued her attackers in federa court utilizing the civil
remedy afforded her under VAWA.® The Fourth Circuit Court of Appeals dismissed her case
after finding § 13981 an unconstitutional exercise of congressiona power not granted under the

Commerce Clause.®®

Reaching back to the pre-court-packing jurisprudence of A.L.A. Schechter Poultry Corp,*°

the court challenged the "but-for casual chain” approach to establishing the connection between

Congressional action and commerce'® and repeated its concern in Lopez that" Congress might use
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the Commerce Clause to completely obliterate the Constitution's distinction between national and

local authority

lllol

"We accordingly, reject the argument that Congress may regulate

noreconomic, violent crimina conduct based solely on that

conduct's aggregate effect on interstate commerce"%2

In arriving at this decision the Court significantly shifted the standard of review by

declaring,

"But the existence of congressional is not sufficient, by itself,
to sustain the constitutionality of Commerce Clause
legidation. Aswe stated in Lopez, " Simply because
Congress may conclude that particular activity substantially
affects interstate commerce does not make it so."...Rather,
whether particular operations affect interstate commerce
sufficiently to come under the constitutional power of
Congress to regulate them ultimately isajudicial rather than
alegidative question, and can be settled only by this
Court."193

The Court also rejected the aternative argument for the validity of the act under

Congress 14" Amendment power. However, this was solely on the grounds that the state action

requirement of 14" Amendment jurisprudence had not been met. % It specifically recognized the

historical power of Congress to prohibit state discrimination under the 14™ Amendment -

"Congress may "'‘enforce by appropriate legidation...” quoting City of Borne, Section5is™ a

positive grant of legidative power," quoting Katzenbach v. Morgan - and laid out the criteria

Congress must meet to satisfy judicial review.® These are:

" Foremost ...is the time honored principle that the
Fourteenth Amendment, by its very terms, prohibits only
state action...and "'..legidation by Congress in the matter
must necessarily be corrective in character, adapted to
counteract and redress the operation of such prohibited state
laws or proceedings of state officers"®
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Thus, while United States v. Morrisonhas left Congress' ability to legidate against

discrimination through the Commerce Clause significantly reduced and Morrison certainly
signals the Rehnquist Court's intention to scrutinize congressional action that regulates state
action or appears to usurp state powers, it unquestionably left Congress power under the 14"
amendment intact even if subject to closer scrutiny.

D. Congress Authority to Abrogate 11" Amendment State |mmunity Under the
Fourteenth Amendment Power

Given the obvious "federaist” trend of the Rehnquist Court and recent decisions such as those in

Board of Trustees of the University of Alabamav. Garrett'®’, College Savings Bank v. Florida

d 108 109

and Kimel v. Florida Board of Regents™ " areview of Congress power to abrogate

Prepai

state immunity is necessary. The Eleventh Amendment bars suits by individuals against states
without their consent unless Congress expressly permits it and "acts pursuant to a valid grant of

constitutional authority."*'° In 1976 in Fitzpatrick v. Bitzer the Supreme court clearly stated

"We think that Congress may, in determining what is
"appropriate legidation” for the purpose of enforcing the
provisions of the Fourteenth Amendment, provide for private
suits against states or state officials ...t

In Fitzpatrick v. Bitzer, a state employee sued the state of Connecticut on behalf of al

present and retired male employees on a claim of discrimination under the employment
discrimination section 703(a) of the Civil Rights Act of 1964.**The lower court found for the
plaintiffs but refused to award back pay damages finding that the 11" Amendment barred
recovery of damages against a state. ***The Supreme Court reversed, finding that where Congress
acts under constitutional authority and expressly provides for private party suits it may abrogate

state immunity.**
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Twenty five years later the Court in three cases involving private party suits based on

discrimination struck down congressional legidlation asit applied to the states. In College

d115

Savings Bank v. Florida Prepai a company was suing the state of Florida in a trademark

matter. The Court ruled that the relevant federal statute, the Lanham Act, passed under Congress
commerce clause power could not abrogate 11" Amendment state immunity because as the

Court had held in Seminole Tribe''® "the power " to regulate Commerce™ conferred...no

authority to abrogate state sovereign immunity."**” Moreover, it rejected the § 5, Fourteenth
Amendment claim of authority "finding that there is no deprivation of property at issue" that
creates a cognizable property right under the 14" Amendment.*'® Importantly, asit hasin al the
cases involving the § 5, 14™ Amendment issue, the Court reaffirmed that,

"Congress may authorize such a suit in the exercise of its
power to enforce the Fourteenth Amendment- an
Amendment enacted after the Eleventh Amendment and
specifically designed to ater the federal-state balance."°

120

In Board of Trustees of the University of Alabamayv. Garrett~<~ and Kimel v. Florida

121

Board of Regents™ parties had brought suit against their states for claims of discrimination in

violation of the Americans With Disabilities Act and the Age Discrimination in Employment
Act, respectively. Because the Court in Garrett refused to classify persons with disabilities as a
"quasi-suspect” class and because "The legidative record of the ADA...fails to show that
Congress did in fact identify a pattern of irrational state discrimination in employment against
the disabled" the Court found Congress had failed to meet prerequisites for exercise of its
Fourteenth Amendment enforcement power.*?*Similarly, in Kimel the Court found age not to be

a suspect class 12

, that "Congress had never identified any pattern of age discrimination by the
states"'?* and the remedy failed the test of "‘congruence and proportionality"**> Once again,

however, asin Garrett the Kimel Court clearly acknowledged the authority of Congress to pass
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legislation to prohibit state discrimination'?® and abrogate 11" Amendment immunity provided
the legislation clearly expresses the intent to abrogate®?’.
IV.CONCLUSION

Congress is empowered to pass legidation to prohibit state discrimination against male
victims of domestic violence in the provision of funding and services. Ample evidence exist that
the there is throughout the states a pattern of discrimination and unequal treatment of male
victims relative to their female counterparts. The Supreme Court has been clear. Gender, unlike
age and disability, is protected under 14™ Amendment and is subject to heightened scrutiny.
Therefore, because the legislation would be directed at state action and the remedy proportionate

and provided Congress clearly expressed intent to abrogate state immunity, such legislation would

withstand judicial review.

David R. Burroughs
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